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The Council recornmepds the Legislature make the following changes to the
exemption provided for medicines and medical products: '

(1) Broaden the language exempting analgesic products to include new over­
the-counter analgesics approved by the Federal Drug Administration.

(2)'Change the statute to provide an exemption for "legend drugs" in place of
the current "prescribed drugs."

(3) Define medical supplies and clarify that medical supplies purchased by a
. 'health care provider for treatment ofa person while a p3;tient or resident are

exempt from sales tax.

.. (4) Include definitions for therapeutic, prosthetic and orthopedic devices- in
statute.

The reasons for the recommendations follow:
".'

1. Analgesics. The first recommendation will add the flexibility needed to keep up
with changes in the industry and provide the exemption intended by the original
legislation. The statute specifically exempts analgesics consisting principally
(detenruned by weight of all ingredients) of acetaminophen, acetylsalicylic acid,
ibuprofen, or a combination thereof. This exempts aspirin and aspirin substitutes such
as Tylenol and Advil. Aleve and Orudis KT are two new analgesic products that are
not exeinpt under this provision because the principal ingredients in these products,
naproxen (Aleve) and ketoprofen (Orudis KT), are not included in the exemption even
though the products serve the same purpose as other exempt medicines.

2. Legend dr~gs. Currently the sale ofprescribed drugs, prescribed medicine and
insulin, intended for use, internal or external, in the cure, mitigation, treatment or
prevention ofillness or disease in human beings is exempt. This exemption raises
questions about the definition of the word "prescribed" and whether diagnostic
activities are part of the "cure, mitigation, treatment or prevention of illness or
disease." It also creates inconsistency between the Minnesota Care tax and the sales
tax.

The changes suggested will create consistency bety,'-e:en the Minnesota Care tax and
the sales tax and codify current practice. This chanf;::Jwill exempt some items such as
contraceptives that are currently taxable.

3. Medical supplies. The department has administratively allowed an exemption from
sales tax for medical supplies purchased by doctors and clinics for patient use. This
exemption has been allowed since 1987 when state government became taxable. The
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rationale is that since Medical Assistance pays for the health costs for low income
persons, taxing these items would increase the costs of health car.e which would
decrease the value ofMedical Assistance dollars. The council recommends that the
Legislature codify this 'administrative exemption in the statute.

4. Therapeutic, prosthetic and orthopedic devices. The proposal would add
definitions for the terms therapeutic devices, and prosthetic and orthopedic devices to
the statute. Definitions for therapeutic and prosthetic devices are currently found only
in Rule 8130.4800. This would also include a definition for orthopedic devices.
Although orthopedic devices are not currently defined in the rule, they are included in
the exemption as prosthetic devices.

The Department ofRevenue estimates these recommendation in total would cost
$900,000 in FY 1998 and $1 million in FY 1999.

XII. Food products

The Council recommends that the Legislature adopt statutory language to create
consistency in taxing food products.

Furnishing, preparing, or serving offood, meals or drinks for consideration is a taxable
sale. The law further clarifies that heated food or drinks, sandwiches prepared by the
retailer, sIngle sales ofprepackaged ice cream or ice milk novelties prepared by the
retailer, hand-prepared or dispensed ice cream or ice milk products including cones,
sundaes, and snow cones, soft drinks and other beverages prepared or served by the
retailer, gum, ice, ~l food sold in vending machines, party trays preparedby the
retailer, and all meals and single servings ofpackaged snack food, single cans or
bottles of pop, sold in.restaurants and bars are t~xable.

The statutory language creates confusion and inconsistencies in taXing food products.
Certain food products, such as salads, are taxable when sold in a restaurant,_ but
exempt when sold in a grocery store deli section even though in bot4 situations the
salad is prepared by the retailer and ready for immediate consumption..

The council makes no specific recommendations on how to resolve this issue but
optional clarifications would include:

• Taxing all food and drinks that are sold to be consumed on the retailer's
. premises - "Premises" would be defined as the total space and facilities

made available for use by the retailer (including buildings, grounds, and
parking lots made available or that are available for use by the retailer).

• Taxing all food sold on grounds that require an admission charge - All
food sold for consumption on such premises would be presumed taxable.
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• Applying the sales tax to sales of all ice cream and ba)cery products that
were sold in single or individual servings - Prepackaged, multiple-serving
packages and bulk containers would be exempt.

• Applying the sales tax to all soft drinks and beverages except dairy
products, fruit juices and certain bottled water.

The Department ofRevenue estimates these recommendation in total would raise .
additional revenue of $3.2 million in FY 1998 and $3.3 million in FY 1999.

Representative Ann H. Rest
Chair,.Sales Tax Advisory Council




